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 1.  TIME:  9:00   CASE#: MSC15-02153 
CASE NAME: SLO COUNTY FLOOD CONTROL  VS.  A. TEICHERT & SON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NORTHWEST PIPE COMPANY 
* TENTATIVE RULING: * 
 
Hearing continued by ex parte application on 2/26/19 to March 14, 2019 at 9 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE, INC. 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY P&M WINDOW 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition. 

  

 3.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR  VS.  NIR WEST COAST 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY JAVIER VEGA TOVAR, EDGAR RAMIRES 
* TENTATIVE RULING: * 
 

Defendants NIR West Coast, Inc. and Gregory T. Lynn oppose the motion on the ground 

that Mr. Klinkovsky was well-known to plaintiffs at the time the original complaint was filed.  

They assert prejudice in that the statute of limitations has run on many of plaintiffs’ claims.  They 

also assert that a “Doe amendment” is improper because plaintiffs were aware of Mr. 

Klinkovsky’s identity when the filed their complaint.   

In considering the motion, the Court is mindful of the liberal policy allowing amended 

pleadings.  (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) 

A plaintiff may not amend a complaint for the purpose of substituting a named defendant 

for a fictitious defendant pursuant to Section 474, if, at the time the original complaint was filed 

the plaintiff knew the identity of the defendant and the defendant’s relationship to the injuries on 

which the action was based.  (See Dover v. Sadowinski (1983) 147 Cal.App.3d 113, 116; Miller 

v. Thomas (1981) 121 Cal.App.3d 440, 445; Hazel v. Hewlett (1988) 201 Cal.App.3d 1458, 

1464-65.)  (While Woo v. Superior Court (1999) 75 Cal.App.4th 169, 177 does state at one point 

that the plaintiff must have been ignorant of defendant’s identity, it also notes (at 178), that the 

new would-be defendant had been involved in the plaintiff’s injury.)   In this instance, it appears 
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that the plaintiffs were not aware of Klinkovsky’s status (which is the basis for his “relationship” 

to the injury), until recently.  

Defendants assert that “[p]laintiffs were well aware of both Mr. Klinkovsky’s identity and 

his role at NIR when they filed their initial complaint.”  Apparently, he was an Assistant General 

Manager whom the named plaintiffs knew from his presence at job sites and from the 

company’s office, and he was listed as management on an employee roster that existed when 

the complaint was filed.  Plaintiffs assert, however, that they did not learn of Mr. Klinkovsky’s 

status as a managing agent until they learned much later of his “role and conduct regarding the 

members of the putative class” and because he appeared at a mediation in December of 2018 

on behalf of NIR.  This appears to be at least minimally sufficient allegation of new information 

showing Mr. Klinkovsky’s relationship to the alleged harm. 

Defendants argue that the amendment would be futile, because Mr. Klinkovsky was not 

an owner, director, officer or managing agent during the relevant time periods or at the time the 

complaint was filed.  That is a factual issue that must be resolved after the pleading is filed, not 

before.  Similarly, legal defenses should be raised by the proper motion after the pleading is 

filed. 

The motion is granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR  VS.  NIR WEST COAST 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY JAVIER VEGA TOVAR, EDGAR RAMIRES 
* TENTATIVE RULING: * 
 
Hearing required.  The Court notes a few of its concerns. 

In April of 2018, the judge previously assigned to this case had advised NIR that its existing 

discovery responses were inadequate.  The Court is not inclined to simply deny the motion and 

direct the parties to continue to meet and confer, as defendants request. 

Plaintiffs have provided the required separate statement concerning both the Interrogatories and 

the Requests for Production of Documents.  Defendants’ response is more general.  The Court 

is inclined to require, at a minimum, that Defendants provide a specific, request-by-request 

response. 

It appears that Defendants in some instances have indicated that they would provide 

supplemental responses, but have not done so. 

While a privilege log may not be necessary in every instance, simply asserting that a request 

includes privileged documents is not sufficient.  At a minimum, a specific category of documents 

for which a privilege is claimed should be provided. 
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The Court is concerned about the nature of the alleged “document dump.”  CCP § 2030.230 

allows an interrogatory response to refer to documents, but only if certain conditions are met, 

i.e., it would require making a compilation from documents, which would substantially as 

burdensome for the propounding party as for the responding party; that the documents in 

question are specified in “sufficient detail to permit the propounding party to locate and to 

identify, as readily as the responding party can, the documents from which the answer may be 

ascertained.”  Can Defendants explain how these criteria are met? 

Defendants assert that they have provided all documents in their possession, and would work to 

obtain payroll records not in its possession from its outside vendors.  Documents in the 

possession of outside vendors, however, are still in the constructive possession or control of the 

defendants, unless defendants can make a showing to the contrary.  Judge Goode previously 

directed defendant to obtain this information. 

In what format were the 14,000 pages of documents produced?  Are they divided up by request 

number or in the manner kept in the ordinary course of business? 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00857 
CASE NAME: NUNN VS. OCWEN 
HEARING ON MOTION FOR RECONSIDERATION PURSUANT TO CCP 1008 
FILED BY MARY NUNN 
* TENTATIVE RULING: * 
 
Motion withdrawn by the moving party. 

  

 6.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G. MANUNTAG  VS.  FIRST AMERICAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SPECIALIZED LOAN SERVICING, et al. 
* TENTATIVE RULING: * 
 
 At the initial hearing on January 31, 2019, the Court gave plaintiff leave to file an 
amended complaint, or a substantive opposition to defendants’ demurrer, by February 21.  
The hearing was continued to its present date. 
 
 Plaintiff did not comply with the Court’s order.  Rather than filing an amended complaint, 
plaintiff filed a superfluous motion for leave to amend (even though leave had already been 
granted), set for hearing on April 4, 2019.  Plaintiff then filed an opposition that does not address 
the merits of the demurrer, but simply asks for leave to amend. 
 
 Defendants’ request for judicial notice is granted.  The substantively unopposed 
demurrer is sustained with leave to amend, as to the entire First Amended Complaint, on the 
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ground that the complaint is “uncertain.”  (Code Civ. Proc., § 430.10, subd. (f).) 
 

Plaintiff shall file and serve her proposed Second Amended Complaint on or before 
March 22, 2019, with the following additional amendment: the face page shall be corrected to 
eliminate the many defendants whom plaintiff voluntarily dismissed on February 13, and the two 
defendants who have obtained a court-ordered dismissal in their favor.  (See, Estavillo Dec., 
filed on 2-20-19, Exh. “A”.)  The Court makes no ruling on the legal merits of the proposed 
complaint.  The April 4 hearing on the motion for leave to amend is vacated. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G. MANUNTAG  VS.  FIRST AMERICAN 
HEARING ON JOINDER TO DEMURRER TO 1st Amended COMPLAINT 
FILED BY AFFINIA DEFAULT SERVICES, LLC 
* TENTATIVE RULING: * 
 
 
The joinder filed by defendant Affinia Default Services, LLC is allowed. 

 

  

 8.  TIME:  9:00   CASE#: MSL17-02677 
CASE NAME: WELLS FARGO VS. CRUZ 
HEARING ON MOTION TO VACATE STAY 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition. 

  

 9.  TIME:  9:00   CASE#: MSL18-05946 
CASE NAME: WILLIAMS VS. MENDECINO HOA 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Denied, without prejudice.  There is no proof of service of the motion. 

 

 

ADD-ON 
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10.  TIME:  9:05   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS. GROSSI 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BOSCO CREDIT LLC 
* TENTATIVE RULING: * 
 

The moving papers meet the plaintiff’s initial burden on a summary judgment motion in an 

unlawful detainer, but defendant has filed a declaration attesting that (1) the three-day notice 

was not served; (2) the notice required by Civil Code 2924.8 was not given; (3) plaintiff was not 

a bona fide purchaser without notice.   The issue is whether this is sufficient to oppose summary 

judgment.  (As to Defendant’s claim that the complaint was not properly verified, the motion 

relies on competent declarations, not the verification of the pleading.) 

In order to avert summary judgment, the opposing party “must produce substantial responsive 

evidence sufficient to establish a triable issue of material fact.”  (Sangster v. Paetkau (1998) 68 

Cal.App.4th 151, 162, 163 [assertion that documents were “fabricated” is not sufficient].) Mr. 

Grossi’s declaration asserts, with respect to service of the three-day notice, that “[i]t never 

happened.”  With respect to the notice of foreclosure he states that “it was not” given.  As to 

whether the purchaser was “without notice” Mr. Grossi asserts that “Plaintiff knew what notices 

had been given in preparation of its own foreclosure.”  These statements, however, are not 

sufficient under California Rules of Court 5.111(b)(2), which provides that “A declaration must be 

based on personal knowledge and explain how the person has acquired that knowledge. The 

statements in the declaration must be admissible in evidence.”  Mr. Grossi’s declaration does 

not in any manner describe how he knows whether notice was posted or mailed, or anything 

specific concerning the time and place of the posting that would allow the Court to infer that 

service was never executed, or question the veracity of the declarant.  The same applies to the 

bare assertion that the Civil Code notice was not provided.  With respect to whether the 

purchaser was without notice, even if the purchaser had notice, there is still a rebuttable 

presumption that the proper procedures were followed, and defendant has submitted nothing to 

rebut that presumption.  To the extent that this could be interpreted simply as an attack on the 

credibility of the moving party’s declarants, such an attack is not sufficient.  (C.C.P. § 437c(e).) 

Accordingly, the Court finds that plaintiff has shown the lack of a triable issue of fact as to any 

material issue, and defendant has failed to competently rebut that showing.  The motion is 

granted. 
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11.  TIME:  9:06   CASE#: MS18-0533 
CASE NAME: WELLS FARGO BANK VS. VALPERGA 
HEARING ON UD MOTION FOR DISCRETIONARY STAY 
FILED BY BRIAN SCHWARTZ 
* TENTATIVE RULING: * 
 

The matter is subject to the discretion of the Court.  A number of factors are relevant.  This 

matter has been pending for a long time.  The Court of Appeal matter has been pending a long 

time, and involves review on an order sustaining a demurrer.  The Court of Appeal has authority, 

if requested, to issue a stay.  Considering those factors, the Court denies the motion for stay.  

 

 

12.  TIME:  9:08   CASE#: MS18-0533 
CASE NAME: WELLS FARGO BANK VS. VALPERGA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Appearances required. 

 

 

  


